STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

. B. ANDD. B., )
)
Petitioners, )
)
VS. ) Case No. 03-3302RX
)
DEPARTMENT OF CHI LDREN )
AND FAM LY SERVI CES, )
)
Respondent . )
)
FI NAL ORDER

A final hearing was conducted in this case on Novenber 18,
2003, in Daytona Beach, Florida, before Suzanne F. Hood,
Adm ni strative Law Judge with the Division of Adm nistrative
Heari ngs.

APPEARANCES

For Petitioners: Richard J. D Amco, Esquire
619 North Grandvi ew Avenue
Dayt ona Beach, Florida 32118

For Respondent: George P. Beckwith, Jr., Esquire
Departnment of Children
and Fam |y Services
210 North Pal netto Avenue, Suite 412
Dayt ona Beach, Florida 32114-3269

STATEMENT OF THE | SSUE

The issue is whether Florida Admnistrative Code Rule 65G
16.008(2) is an invalid exercise of delegated |egislative
authority because it exceeds Respondent's grant of rul emaking

aut hority.



PRELI M NARY STATEMENT

On Septenber 15, 2003, Petitioners |I.B. and D.B
(Petitioners) filed a Petition to Challenge the Validity of
Fl orida Adm nistrative Code Rule 65C 16.008(2). Subsequently,

t he undersigned issued a Notice of Hearing by Video
Tel econference. The notice schedul ed the hearing on Cctober 17,
2003.

On Sept enber 26, 2003, Respondent Departnent of Children
and Fam |y Services (Respondent) filed a Motion to Dism ss
Petition to Challenge the Validity of Florida Administrative
Code Rul e 65G 16.008(2). The undersigned issued an Order
Denyi ng Motion to Dismiss on Cctober 6, 2003.

On Cctober 3, 2003, Respondent filed an unopposed Mtion to
Conti nue or Reschedule Hearing in a related case, DOAH Case No.
03-1641. In subsequent tel ephone conversations, the parties
i ndi cated that the notion applied to the instant case as well as
DOAH Case No. 03-1641. During the tel ephone conference, the
parties also agreed to waive the 30-day tine frane set forth in
Section 120.56(1)(c), Florida Statutes (2003), as it applies to
t he instant case.

On Cct ober 10, 2003, the undersigned i ssued an O der
Granting Continuance and Re-scheduling Hearing. The Order

schedul ed the hearing for Novenber 18, 2003.



During the hearing, neither party presented any w t nesses
or offered any exhibits. Instead, the parties agreed that there
were no disputed issues of material fact.

A transcript of the proceeding was not filed with the
Di vision of Adm nistrative Hearings.

Petitioners and Respondent filed their Proposed Fina
Orders on Decenber 15, 2003.

FI NDI NGS OF FACT

1. In 2001, Petitioners requested Respondent to approve
t hem as adoptive parents. In July 2001, Respondent conpleted an
Adoption Honme Study on the Petitioners and approved them as
prospective adoptive parents.

2. On October 26, 2001, Petitioners filed an application
for license to provide foster care for dependent chil dren.

3. T.T. was born on October 26, 2001. He has been
adj udi cat ed dependent in accordance with Chapter 39, Florida
Statutes, since October 29, 2001

4. On Decenber 13, 2001, Petitioners signed an Agreemnent
to Provide Substitute Care for Dependent Children. T.T. began
residing in Petitioners' |licensed foster hone in February 2002.

5. A Florida Crcuit Court term nated the parental rights
of T.T."s biological parents on June 10, 2002.

6. Petitioners filed an application to adopt T.T. in

Novenber 2002.



7. T.D. and J.D. are T.T.'s biological relatives from
Tennessee. They filed an application to adopt T.T. in February
2003.

8. In March 2003, Respondent approved the adoption
application submtted by T.T.'s biological relatives and deni ed
t he adoption application submtted by Petitioners. The deni al
of Petitioner's application to adopt T.T. advised Petitioners
that they had a right to contest the decision by requesting an
adm ni strative hearing pursuant to Florida Adm nistrative Code
Rul e 65GC 16. 008.

9. In March 2003, Florida Adm nistrative Code Rule 65C-
16. 008 stated as fol |l ows:

65C 16. 008. Conpl aints, D spute Resol utions
and Appeal s.

(1) Adoptive applicants nust be hel ped to
understand that the departnent reserves the
right to reject the application of any
appl i cant who does not neet its eligibility
criteria as outlined in Sections 65G 16. 005
and 10M 8. 0051, 65C 16.006 and 65G 16. 007.

If applicants cannot be encouraged to

wi t hdraw their application, the adoption
counsel or nmust arrange for themto have a
conference with the supervisor. If after
this conference the famly still refuses to
W t hdraw and wi shes to pursue the matter
further, arrangenent nust be made within the
district to convene the district Adoptive
Applicant Review Conmittee as outlined in
65C 16.005(11). If this reviewresults in a
decision by the district adm ni strator that
the application will be rejected, the
applicants nust be told of that decision in
witing and be advised of their judicial



option as described in the Adm nistrative
Procedures Act, Chapter 120.68, Florida
Statutes, and of their right to a hearing
pursuant to Section 120.57, Florida Statutes,
and in the manner prescribed therein.

(2) WWen adoptive parents or other relevant

parties are adversely affected by other

action in this program the above outlined

procedures nust al so apply.

(3) The departnment will nmake this

information available in witing and

accessible in the waiting roons of al

departnent offices.

10. On April 18, 2003, Petitioners requested an

adm ni strative hearing to chall enge Respondent's denial of their
application to adopt T.T. Respondent referred the hearing

request to the Division of Adm nistrative Hearings on May 7,

2003. See |I.B. and D.B. v. Departnent of Children and Fam |y

Servi ces, Case No. 03-1641 (DOAH case in abeyance pendi ng
resolution of the instant rule challenge).

11. T.T. resided with Petitioners until he was placed in
the hone of his biological relatives, T.D. and J.D. A Florida
Circuit Court Judge ordered the change in placenent on or about
June 6, 2003.

12. The Florida Grcuit Court ruled that T.T. shall reside
with his biological relatives in Tennessee pendi ng conpl etion of
t he adoption proceeding. Additionally, the Crcuit Court

di sm ssed Petitioners' Petition for Adoption of T.T. See In the




Interest of: T.T. (a.k.a. CM), DOB 10/26/01, Case No. O01-

33109-CJCl (Fla. 7th Cr. C. June 6, 2003).
13. On Septenber 8, 2003, Respondent noved to di sm ss DOAH
Case No. 03-1641 because an anendnment to Florida Adm nistrative
Code Rule 65C 16.008, effective August 19, 2003, precludes an
adm nistrative hearing. The rule currently states as foll ows:
65C 16. 008 Di spute Resol utions and Appeal s.

(a) Wen an adoptive applicant or parent is
adversely affected by a decision or action
taken by the departnent, or by a community
based agency action for the departnent,
efforts should be nade to settle the dispute
and the counsel or/supervisor level. |If this
attenpt is unsuccessful, the Adoption Revi ew
Conmittee will be convened as outlined in
Subsection 65C-16.005(9), Florida

Adm nistrative Code. |If this reviewresults
in a decision by the district adm nistrator
that supports the departnents/agency's

ori ginal decision, the applicant or parent
must be told of that decision in witing and
advi sed of their judicial option as described
in the Adm nistrative Procedures Act, Section
120.68, Florida Statutes, and of their right
to a hearing pursuant to Section 120.57,

Fl ori da St at ut es.

(2) Adoptive applicants do not have the
right to appeal the departnment's decision on
the selection of and [sic] adoptive hone for
a particular child.

The only portion of the rule at issue here is Florida

Adm ni strative Code Rule 65C 16.008(2).



CONCLUSI ONS OF LAW

14. The Division of Adm nistrative Hearings has
jurisdiction over the parties and the subject matter of this
proceeding. 8 8 120.56(1) and 120.56(3), Fla. Stat. (2003).

15. Respondent denied Petitioners' application to adopt
T.T. and seeks to rely on Florida Adm nistrative Code Rule 65C
16.008(2) to deny Petitioners a right to chall enge that
deci sion. Accordingly, Petitioners have standing to challenge
the validity of the subject rule.

16. Because Petitioners are attacking an existing agency
rul e, they have the burden to prove by a preponderance of the
evi dence that the rule constitutes an invalid exercise of

del egated |l egislative authority. See Cortes v. State Board of

Regents, 655 So. 2d 132 (Fla. 1st DCA 1995).
17. Section 120.52(8), Florida Statutes (2003), reads in
pertinent part as follows:

(8) "lInvalid exercise of del egated

| egi sl ative authority" means action which
goes beyond the powers, functions, and duties
del egated by the Legislature. A proposed or
existing rule is an invalid exercise of

del egated |l egislative authority if any one of
the follow ng applies:

* * *

(b) The agency has exceeded its grant of
rul emaki ng authority, citation to which is
required by Section 120.54(3)(a)l.;



A grant of rulemaking authority is necessary
but not sufficient to allow an agency to
adopt a rule; a specific law to be

i nplemented is also required. An agency may
adopt only rules that inplenment or interpret
the specific powers and duties granted by the
enabling statute. No agency shall have
authority to adopt a rule only because it is
reasonably related to the purpose of the
enabling legislation and is not arbitrary and
capricious or is wwthin the agency's class of
powers and duties, nor shall an agency have
the authority to inplenent statutory

provi sions setting forth general |egislative
intent or policy. Statutory |anguage
granting rul emaki ng authority or generally
descri bing the powers and functions of an
agency shall be construed to extend no
further than inplenenting or interpreting the
speci fic powers and duties conferred by the
same statute

18. Florida Adm nistrative Code Rule 65G 16.008 cites the
following statutory authority: (a) Specific Authority--Sections
120. 57, 120.68, 409.026(8), and 409.145, Florida Statutes; and
(b) Law I npl enent ed--120. 68 and 409. 145, Fl orida Stat utes.

19. Section 120.57, Florida Statutes, sets forth the
procedures for adm nistrative hearings in particular cases.
Section 120.68, Florida Statutes, sets forth the procedures for
judicial review of adm nistrative cases. These statutes do not
provide authority for adoption of Florida Adm nistrative Code
Rul e 65C 16.008(2).

20. Section 409.026(8), Florida Statutes, does not exist.

Nei t her party has shown that Respondent nmade a scrivener's error



inlisting this non-existent statute as specific authority for
Fl orida Adm nistrative Code Rule 65C 16.008(2). It follows that
Section 409.026(8), Florida Statutes, cannot provide authority
for the rule at issue here.
21. Section 409.145, Florida Statutes, states as foll ows:
409. 125 Care of children. --

(1) The departnent shall conduct,
supervi se, and adm ni ster a programfor
dependent children and their famlies. The
services of the departnent are to be
directed toward the foll ow ng goals:

(a) The prevention of separation of
children fromtheir famlies.

(b) The reunification of famlies who have
had children placed in foster homes or
institutions.

(c) The permanent placenent of children who
cannot be reunited with their famlies or
when reunification would not be in the best
interest of the child.

(d) The protection of dependent children or
children alleged to be dependent, including
provi sion of enmergency and |long-term
alternate |iving arrangenents.

(e) The transition to self-sufficiency for
ol der children who continue to be in foster
care as adol escents.

(2) The foll owi ng dependent children shal
be subject to the protection, care,

gui dance, and supervision of the departnment
or any duly licensed public or private
agency:



(a) Any child who has been tenporarily or
permanently taken fromthe custody of the
parents, custodians, or guardians in
accordance with those provisions in Chapter
39 that relate to dependent children.

(b) Any child who is in need of the
protective supervision of the departnent as
determ ned by intake or by the court in
accordance with those provisions of Chapter
39 that relate to dependent children.

(c) Any child who is voluntarily placed,
with the witten consent of the parents or
guardi ans, in the departnent's foster care
program or the foster care program of a

| i censed private agency.

(3) The circuit courts exercising juvenile
jurisdiction in the various counties of this
state shall cooperate with the departnent
and its enpl oyees in carrying out the

pur poses and intent of this chapter.

(4) The departnent is authorized to accept
children on a permanent placenent basis by
order of a court of conpetent jurisdiction
for the single purpose of adoption placenent
of these children. The departnent is

aut hori zed to provide the necessary services
to place these children ordered to the
departnent on a permanent pl acenent basis
for adoption.

(5) Any funds appropriated by counties for
child welfare services nay be matched by
state and federal funds, such funds to be
utilized by the departnment for the benefit
of children in those counti es.

(6) Wenever any child is placed under the
protection, care, and gui dance of the
departnment or a duly licensed public or
private agency, or as soon thereafter as is
practicabl e, the departnent or agency, as
the case may be, shall endeavor to obtain
such information concerning the famly

10



nmedi cal history of the child and the natura
parents as is available or readily

obtai nable. This information shall be kept
on file by the departnent or agency for
possi bl e future use as provided in Sections
63. 082 and 63. 162, Florida Statutes, or as
may be otherw se provided by | aw.

(7) \Wenever any child is placed by the
departnent in a shelter honme, foster hone,
or other residential placenent, the
department shall nake available to the
operator of the shelter honme, foster hone,
ot her residential placenent, or other
caretaker as soon thereafter as is
practicable, all relevant informtion
concerning the child' s denographic, social,
and medi cal history.

22. Section 409.145, Florida Statutes, grants Respondent
very broad powers and duties regarding the care of dependent
children. However, the statute does not provide specific
authority or a lawto be inplenented that is sufficient to
justify a rule prohibiting appeal s of Respondent's decisions on
the sel ection of adoptive hones for particular children.

23. During the hearing, Respondent argued that statutes
not cited in the rule, but read together with Section 409. 145,
Florida Statutes, provide the necessary legislative authority.
Respondent referred to specific additional provisions in
Chapters 39, 63, 409, and 435, Florida Statutes.

24. For exanple, Respondent argued that the follow ng

statutes in Chapter 39, Florida Statutes, are relevant here:

39. 001 Purposes and intent; personnel
standards and screeni ng. —

11



(1) PURPCSES OF CHAPTER. -- The purposes of
this chapter are:

(h) To ensure that permanent placenent with
t he biol ogical or adoptive famly is

achi eved as soon as possible for every child
in foster care and that no child remains in
foster care |onger than one year.

* * %

39.012 Rules for inplenentation.--The
departnment shall adopt rules for the
efficient and effective managenent of al
prograns, services, facilities, and
functions necessary for inplenenting this
chapt er.

39.0121 Specific rul emaking authority.--
Pursuant to the requirenent of Section

120. 536, the departnment is specifically

aut hori zed to adopt, anend, and repeal

adm ni strative rules which inplenent or
interpret law or policy, or describe the
procedure and practice requirenents
necessary to inplenent this chapter
including, but not limted to the foll ow ng:

* * %

(12) Legal and casework procedures,

i ncluding, but not limted to, nediation,
di ligent search, stipulations, consents,
surrenders, and default, with respect to
dependency, term nation of parental rights,
adopti on, guardi anshi p, and kinship care
pr oceedi ngs.

39. 013 Procedures and jurisdiction; right to
counsel . - -

12



(2) The circuit court shall have excl usive
original jurisdiction of all proceedings
under this chapter, of a child voluntarily
placed with a licensed child-caring agency,
a licensed child-placing agency, or the
departnent, and of the adoptions of children
whose parental rights have been term nated
pursuant to his chapter. Jurisdiction
attaches when the initial shelter petition,
dependency petition, or term nation of
parental rights petitionis filed or when a
child is taken into the custody of the
departnent. . . . \Wen the court obtains
jurisdiction of any child who has been found
to be dependent, the court shall retain
jurisdiction, unless relinquished by its
order, until the child reaches 18 years of
age.

39.812 Postdisposition relief; petition for
adoption. - -

(1) |If the departnent is given custody of a
child for subsequent adoption in accordance
with this chapter, the departnment may pl ace
the child with an agency as defined in
Section 63.032, with a child-caring agency
regi stered under Section 409.176, or in a
famly home for prospective subsequent
adoption. The departnent may thereafter
becone a party to any proceeding for the

| egal adoption of the child and appear in
any court where the adoption proceeding is
pendi ng and consent to the adoption, and

t hat consent alone shall in all cases be
sufficient.

(5) The petition for adoption nust be filed
in the division of the circuit court which
entered the judgnent term nating parental
rights, unless a notion for change of venue

13



is grant pursuant to Section 47.122. A copy
of the consent executed by the departnent as
requi red under Section 63.062(7) nust be
attached to the petition.

25. Respondent also argued that the following statutes in
Chapter 63, Florida Statutes, provide |egislative authority:
63. 022 Legislative intent.--
(1) The Legislature finds that:

(a) The state has a conpelling interest in
provi di ng stable and per manent hones for
adoptive children in a pronpt manner, in
preventing the disruption of adoptive

pl acenents, and in holding parents
accountabl e for neeting the needs of

chil dren.

(c) Adoptive children have the right to
per manence and stability in adoptive
pl acement s.

(2) It is the intent of the Legislature
that in every adoption, the best interest of
the child should govern and be of forenopst
concern in the court's determ nation. The
court shall nake a specific finding as to
the best interest of the child in accordance
with the provisions of this chapter.

* * %

63.032 Definitions.--As used in this
chapter, the term

(3) "Adoption entity" neans the departnent,
an agency, a child-caring agency registered
under Section 409.176, an internediary, or a

14



chil d-pl aci ng agency licensed in another
state which is qualified by the departnent
to place children in the State of Florida.

* * %

(7) "Court"™ neans any circuit court of this
state and, when the context requires, the
court of any state that is enpowered to
grant petitions for adoption.

* * %

63. 062 Persons required to consent to
adoption; affidavit of nonpaternity; waiver
of venue. - -

(7) If parental rights to the mnor have
previ ously been term nated, the adoption
entity with which the m nor has been placed
for subsequent adoption may provi de consent
to the adoption. In such case, no other
consent is required.

63. 233 Rul emaki ng authority.--The departnent
shal | adopt rul es pursuant to Sections
120.536(1) and 120.54, to inplenent the
provi sions of this chapter.

26. Allowing for reference to be made to provisions not
found within the subject rule's statenent of authority, there
are no statutes, collectively or individually, that provide
Respondent with the necessary specific |legislative authority to

pronul gate a procedural rule depriving prospective adoptive

parents of the right to appeal Respondent's decision on the

15



sel ection of an adoptive hone for a particular child even if
t hat outcone results fromthe effect of the statutory | aw.

ORDER

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

ORDERED:

That Florida Adm nistrative Code Rule 65G 16.008(2) is an
invalid exercise of delegated |legislative authority.

DONE AND ORDERED this 7th day of January, 2004, in

Tal | ahassee, Leon County, Florida.

Sgprre=55. Moo

SUZANNE F. HOCD

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl . us

Filed wwth the Cerk of the
D vision of Adm nistrative Hearings
this 7th day of January, 2004.

COPI ES FURNI SHED,

George P. Beckwith, Jr., Esquire
Departnment of Children

and Fam |y Services
210 North Pal netto Avenue, Suite 412
Dayt ona Beach, Florida 32114-3269
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Richard J. D Am co, Esquire
619 North G andvi ew Avenue
Dayt ona Beach, Florida 32118

Josi e Tomayo, Ceneral Counse
Department of Children
and Fam |y Services
1317 W newood Boul evard
Bui | di ng 2, Room 204
Tal | ahassee, Florida 32399-0700

Paul Fl ounl acker, Agency C erk
Departnent of Children
and Fam |y Services
Bui l ding 2, Room 204B
1317 W newood Boul evard
Tal | ahassee, Florida 32399-0700

Scott Boyd, Acting Executive Director
and General Counsel

Adm ni strative Procedures Committee

Hol | and Bui | di ng, Room 120

Tal | ahassee, Florida 32399-1300

Li z C oud, Chief

Bureau of Adm nistrative Code
Department of State

The Elliott Building

Tal | ahassee, Florida 32399-0250

NOTI CE OF RIGHT TO JUDI Cl AL REVI EW

A party who is adversely affected by this Final Oder is
entitled to judicial review pursuant to Section 120.68, Florida
Statutes. Review proceedings are governed by the Florida Rul es
of Appell ate Procedure. Such proceedi ngs are commenced by
filing the original notice of appeal with the Cerk of the

Di vision of Adm nistrative Hearings and a copy, acconpani ed by
filing fees prescribed by law, with the District Court of
Appeal , First District, or with the District Court of Appeal in
the Appellate District where the party resides. The notice of
appeal nust be filed within 30 days of rendition of the order to
be revi ewed.
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